CYPRUS SHOEHONE COAL ATRP.

| BLA 90- 169 Deci ded April 15, 1998

Appeal froma Decision of the Dstrict Manager, Rawins O strict,
Woning, Bureau of Land Managenent, notifying Gyprus Shoshone oal
Qorporation that it was in nonconpliance and requiring paynent of royalty
for bypassed coal. Wonming 0150169.

Affirned in part, reversed in part, set aside in part, and renanded.

1.

Qoal Leases and Permits: General |l y--Qoal Leases and
Permts: Leases

Recover abl e coal reserves, which are identified during
the course of approval of the resource recovery and
protection plan submtted by the | essee, consist of the
coal that can be mned froma technical standpoint,
based on the physical characteristics of the coal
resource, and are not affected by the internal
economcs of a particul ar | essee or the absence of
transportation or a narket. The recoverabl e coal
reserve is the coal identified as the coal to be mned
in an approved resource recovery and protection plan.

Qoal Leases and Permits: General |l y--Qoal Leases and
Permts: Leases

Maxi mum economi ¢ recovery i s determned by appl yi ng
standard i ndustry operating practices to the coal
deposit wthout regard to the financial or contractual
status of an individual operator/lessee. The test is
obj ective, is based on what a "prudent nan" woul d do,
and hi nges upon whet her the | eased coal deposit is
inherently profitable to mine, considering the physical
nature of the deposit, the costs of producing,
processing and transporting the coal, the quality,
guantity, and narketability of the coal, and the
anticipated price at which the coal can be sol d.
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3. (pal Leases and Permts: General | y--(oal Leases and
Permts: Leases

The nmaxi numeconomc recovery determnation is a
necessary part of the approval of a resource recovery
and protection plan, and nust be nade before the actual
coal mining operations commence. |f properly

formul at ed, naxi numeconomc recovery wll be reflected
in the resource recovery and protection plan submtted
to BLMfor approval. Wen the authorized of fi cer nakes
t he maxi num econom c recovery determnation based on
review of the resource recovery and protection plan and
approves the plan, the operator nust mne the | eased
Federal coal in accordance with the approved plan. By
doing so, the operator wll achi eve naxi numeconom c
recovery. (onversely, naxi numeconomc recovery wll
not be achieved if the | eased coal is not mned in
accordance wth an approved resource recovery and
protection plan.

4. (oal Leases and Permits: General ly--Qoal Leases and
Permts: Leases

The procedure for nodifying a resource recovery and
protection plan can be initiated by the authori zed
officer or by the operator/lessee. Thus, when an
operator/l essee wth an approved resource recovery and
protection plan decides to bypass a portion of a coal
deposit schedul ed to be mned under the approved pl an,
that nodification of the plan nust be submtted for
approval by BLM and the operator/| essee nust justify
the bypass by setting out the change in circunstances
resulting in a change in the naxi numeconom c recovery.
Based on the docunents describi ng the proposed
nodi fication, and the justification for the proposed
nodi fication, the authorized of ficer nay approve, set
conditions for approval, or disapprove the
nodi fi cati on.

5. (oal Leases and Permts: General | y--(oal Leases and
Permts: Leases

Nothing in the statutes or regul ati ons applicable to

| easi ng Federal coal permits or calls for paynent of a
conpensatory royalty, which is not a production

royal ty, based on the val ue of unmned coal .

APPEARANCES Brian E MGee, Esqg., Denver, (olorado, and Mchael R
Peel i sh, Esq., BEnglewood, olorado, for Appellant; Lyle K Rsing, Esq.,

Gfice of the Regional Solicitor, US Departnent of the Interior, Denver,
ol orado, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE MULLEN

Gyprus Shoshone Goal Corporation (Gyprus) has appeal ed froma Decenber
4, 1989, Decision of the Dstrict Manager, Rawins D strict, Vyom ng,
Bureau of Land Managenent (BLMor Bureau), notifying Gyprus that its
under ground coal mining operations at the Shoshone No. 1 nmine were not in
conpliance wth the terns of |ease No. W 0150169, and directing Gyprus to
pay a conpensatory royalty for the coal whi ch had been bypassed by Gyprus.
i

oal | ease Woning 0150169, originally issued effective January 1,
1964, leased the coal insec. 22, T. 23 N, R 81 W, sixth principal
neridian, Carbon Gounty, Woning, pursuant to the Mneral Leasing Act
(MA), as anended, 30 US C 88 181-287 (1994). 2/ Gyprus currently hol ds
the | ease and operates the Shoshone No. 1 mine, which includes coal |ease
Woning 0150169 and various adj acent |eases. This case arises fromGyprus'
admtted failure to mne a portion of the sixth left |ongwal | panel (6L
Panel ), located partially in |ands subject to coal |ease Wonm ng 0150169,
wth 224,870 tons of Federal coal being left unmned. 3/

The circunstances | eading to Gyprus' decision to bypass the Federal
coal inthe 6L Panel are explicated in an April 20, 1990, affidavit by
Gyprus enpl oyee, Gardar G Dahl, Jr. (Dahl). 4/ (Ex. | to SOR) GCyprus

1/ Wder 43 CF.R § 4.412, the statenent of reasons (SOR for appeal is
due 30 days after filing the notice of appeal. Gyprus sought and recei ved
several extensions of tine to fileits SOR which was filed on Apr. 24,
1990. Uhder 43 CF. R § 4.414, BLMnay file an answer "wthin 30 days
after service [of the SOR." The Bureau filed a request for permssion to
file an answer enclosed wth its petition on Gct. 25, 1990. Gyprus seeks
to have the Board preclude BLMfromparticipating in this proceeding,
arguing that BLMs failure to file an answer in a tinely nanner nust be
concl usi vel y deened to preclude BLMs participation. (pjection to Request
for Permssionto FHle, Answer at 4.) The regulation at 43 CF. R § 4.414
provides that an untinely answer "nay be disregarded i n deciding the
appeal " (enphasi s added), and we mght be inclined to consider Gyprus'
request if Gyprus had been prejudiced by BLMs dilatory filing. There is
no evi dence that Gyprus was prejudiced, and we grant BLMs request and
accept its answer. Anerican Glsonite ., 111 IBLA1, 6-10, 96 |.D 408,
411-13 (1989).

2/  Wen the | ease was readj usted effective Jan. 1, 1984, it was nade

subj ect to the provisions of the Federal al Leasing Arendnents Act of
1976 (FALAA), Pub. L. No. 94-377, 90 Sat. 1083, 30 US C 8§ 201-209
(1994).

3/ There is no contention that the anount of coal deened to have been
bypassed was incorrect. The unmined portion of the 6L Panel al so contains
approxi matel y 375,130 tons of coal situated in adjacent private |and.

4/ The description of the mning nethod found in this Decision is a nuch
condensed version of that found in the affidavit, and sone |iberty nay have
been taken in the condensati on.
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uses the longwal | mning nethod to extract coal fromthe Shoshone No. 1
mne. Alongwall panel is a rectangul ar bl ock of coal wth one side being
much | onger than the other. The first step in devel oping a | ongwal | panel
istodrive tw parallel sets of entries (gateroads) along the |l ength of
the panel using a continuous mner. After the gateroads have been driven
the full length of a panel, the longwal | face is established between the
gat eroads across the short side at the back of the panel. The | ongwal |
shearing nachi ne cuts the coal fromthe panel noving fromgateroad to

gat eroad under cover of a canopy of self advancing steel supports. The
mni ng advances (retreats) along the panel, noving fromthe back toward the
nai n haul ageway system The gateroads nust be driven the full length of
the panel and the longwal | face nust be established at the far end of the
panel before actual |ongwal | mining operations can coomence. After the
gateroads and | ongwal | face have been opened in the Shoshone No. 1 nmine, it
nornal | y takes about 6 weeks to nove the canopy and | ongwal | miner froma
conpl eted panel to a newy devel oped panel . During the period when the
canopy and | ongwal | miner are noved froma conpl eted panel to a newy

devel oped panel there is no production and contractual coomtnents are
normal |y net using previously mned coal .

Gyprus purchased the Shoshone No. 1 mine in Septenber 1987.
(perations had been suspended by Gyprus' predecessor on a tenporary basis
in Decener 1986 and the mine had been seal ed to prevent spontaneous
conbustion. Noting signs of oxidation upon reopening the mne, Gyprus
decided to i medi atel y commence mning the 5L Panel. The coal produced was
sold on a spot narket basis through Decenber 1987.

Negotiations for a long-termsal es agreenent were initiated wth the
Northern Indiana Public Service Gonpany (N PSQ) in Decenber 1987, and a
contract was executed on February 1, 1988. This contract, which was
secured nore quickly than anticipated, called for delivery of |arger
guantities of coal at an earlier date than had been forecast by Gyprus.

The agreenent went into effect on April 1, 1988, but contai ned a provi sion
that NPSOOcould wal k anay at any tine prior to June 1, 1988. |mmedi ately
foll ow ng execution of the contract Gyprus began hiring mners. 5/

Devel opnent of the 6L Panel commenced in My 1988 when Gyprus began to
drive the gateroads for that panel. In January 1989, gateroad devel opnent
at the 6L Panel was curtailed before the gateroads had been driven their
full length to allowshortening of the face at the 5L Panel. In md-April
of that year the reserves in the 5L Panel were exhaust ed.

Gyprus states that on April 17, 1989, it decided that it woul d not
drive the gateroads the full length of the 6L Panel in order to nmaintain
sufficient production to neet its newcontract commtnents. (SCRat 5.)

5/ Dahl states that hiring and operations were curtailed by Gyprus "unti |
a firmdirection for business devel opnent coul d be established.” (Ex. | to
SRat 6.)
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The Bureau was not inforned of this decision. Instead of conpleting the
gateroads for the full length, the | ongwal | face was opened at the end of
the gateroads as they existed in April, shortening the 6L Panel, and

| eavi ng 224,870 tons of Federal coal in the undevel oped portion of that
panel . The 7L gateroad devel opnent comnmenced in My 1988, and the 8L

gat er oad devel opnent, whi ch was del ayed by a lack of miners and | ate

equi prent del i very, commenced in Septenber 1988. Longwal I mni ng
operations in the shortened 6L Panel commenced on June 15, 1989, when the
devel oprment work was conpl et ed.

During an August 10, 1989, BLMi nspection of the Shoshone No. 1 mine,

BLMi nspectors di scovered that a portion of the 6L Panel had been bypassed.
Followng this inspection the Assistant O strict Manager, DO vision of
Mneral Resources, Rawins Ostrict, BLM sent a letter to Gyprus, dated
August 16, 1989, advising Gyprus that (1) it was not operating under the
fornmal resource recovery and protection plan (hereafter referred to as the
rrilne plan) initially approved on July 22, 1983, because it had not mned a
"significant portion" of the 6L Panel 6/ (incl udi ng a portion of that panel
lying wthin | ease Woning 0150169); and (2) that it had failed to tender a
nodi fication of its mne plan for approval Gyprus was advised that this
action constituted a violation of 43 CF. R § 3481.1(b), under whi ch mning
operations are to be conducted i n accordance wth an approved nmine pl an,

and 43 CF. R § 3482.2(c)(2), which provides for submssion of mne pIan
nodi fications.  The Bureau al so stated that the deviation had resulted in a
violation of 43 CF. R 88 3481.1(c) and 3484. 1(b)(4), which require a

| essee to prevent "wasting” coal. GCyprus was directed to correct the
violations wthin 10 days of receipt of the letter by submtting a nodified
mne plan, a witten justification for the nodification, and a proposal for
the future extraction of the unmned coal remaining in the 6L Panel .
Fnally, BLMstated that "[f]ailure to respond to the actions necessary to
correct these violations wthin the tine frane prescribed could result in a
noti ce of nonconpl i ance. "

h August 28, 1989, Cyprus submitted its nodified mne plan, plan nap,
and witten justification. A"draft" proposal for roomand pillar
extraction of the bypassed Federal coal in the 6L Panel was included. 7/
In a Septenber 8, 1989, letter, BLMdirected Gyprus to submt a final nine
pl an nodi fi cat i on upon conpl etion of its study of the feasibility of room
and

6/ The term"mne plan" is used in this Decision to designate the
"resource recovery and protection plan" described at 43 CF. R §
3480.05(34). The longwal | panel nunibering designates the intended order of
devel opnent, wth the 6L Panel being the sixth panel to be devel oped on the
left side of the nain haul agevay . The Aug. 16 letter incorrectly referred
to the "seventh left panel .’

7/ Foomand pillar mning had been discussed during the course of an Aug.
25, 1989, neeting between representatives of Gprus and BLM 1d. A that
neeting, BLMwas inforned that the draft proposal was undergoi ng a
feasibility study which was to be conpl eted by Gct. 31, 1989.
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pillar mning, stating: "The final nodification along with all previously
submtted naterials wll be eval uated wth enphasis on naxi numeconomc
recovery of the [Flederal resource, and a decision for approval or

di sapproval wll then be nade. At this point in tine any royalty deened
necessary Wl be assessed."

The Bureau received the results of the feasibility study on Novenber
2, 1989. Based on its study Gyprus considered it "uneconomcal and unsaf e"
to mne the renai nder of the 6L Panel using the roomand pillar nethod.
(Decision at 2.) n Decenber 4, 1989, the D strict Mnager issued his
noti ce of nonconpliance. After review ng Gyprus' justification for
bypassi ng the 224,870 tons of coal in the |eased land, the Ostrict Manager
concl uded that Gyprus coul d have recovered this coal :

Inthe justification [Gyprus] states that they were aware that
two sets of gate roads woul d need to be conpl et ed bef ore m ni ng
could commence in the 6th Left Longwal | panel, but that they were
waiting until a contract was secured before hiring of personnel
to begi n devel opnent work. After the devel opnent work began,

[ Gyprus] states that equi prment probl ens occurred that resulted in
poor rates of advance. The justification indicates that [CGyprus]
had nei t her adequat e equi pnent [n]or personnel to neet both the
contract and abi de by the approved mne plan. A decision was
nade by [Gyprus] to fulfill the contract and thus deviate from

t he approved mine plan w thout know edge or consent of the
authori zed officer of this agency. It is the opinion of this
office that the contract secured by [Gyprus] shoul d have been
witten so that the personnel and equi pnent avail abl e coul d have
fulfilled contractual obligations wthin the approved nmine plan.
An alternative coul d have been for [Gyprus] to have secured
adequat e personnel and equi pnent to fulfill both obligations.

| d.

The notice of nonconpliance set forth the violations resulting from
Gyprus' deci sion to bypass recoverabl e Federal coal in the 6L Panel.
Gyprus was deened to have violated 43 CF. R 88 3481. 1(d) and 3482. 1(c)(7)
when it failed to notify BLMthat the coal woul d be bypassed and obtain
prior approval for doing so. It was also found to have violated 43 CF. R
8§ 3481.1(c) and 3484.1(b)(4) by allowng the | eased coal to be wasted, and
to have viol ated unspecified regul ations by failing to achi eve naxi num
economc recovery of the leased coal. 8 The notice stated that to abate
the violations Gyprus was required, inthe "public interest," to pay the
royal ty whi ch woul d have been paid if the bypassed coal had been m ned
pursuant to the approved nmine pl an because Gyprus had not provi ded adequat e
reason for its failure to mne the coal, which had caused the coal to be

8/ The term"naxi numeconomc recovery" is discussed infra.
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“irretrievably lost." 1d. at 3. Gyprus was directed to pay this royalty
wthin 30 days fromthe date of receipt of the Decenber 1989 Deci sion, and
tofileawitten report of actions taken to correct the violations, or
risk a cessation order, cancellation proceedings, and/or forfeiture of its
| ease bond. Gyprus appeal ed that Deci sion.

The principal thrust of Gprus' appeal is that it is not liable for
paynent of royalty for the bypassed coal. GCyprus admits that when it
bypassed the 6L Panel coal it deviated fromits approved nmine pl an w t hout
prior notification to or gaining approval fromBLM but argues that it was
not required to either notify BLMof the bypass or obtain prior approval
for doing so, and that its deviation does not trigger paynent of royalty.
(S(Rat 18.) GCyprus argues that to require paynent of royalties inposes a
strict standard of liability not nandated by statute or regul ati on.

V¢ deemit appropriate to begin our discussion of the issues in this
case wth a discussion of the terns "recoverabl e coal reserves" and
"maxi mum economi ¢ recovery,” and "logical mning unit" because those terns
are used throughout this Decision and are inportant to its ultinate
out cone.

[1] The term"recoverabl €' has a |l egal neaning, and the regul ation at
43 CF.R § 3480.0-5(a)(32) defines "[r]ecoverabl e coal reserves" as the
"mnabl e reserve base excluding all coal that will be |eft, such as
pillars, fenders, and property barriers.” In turn, the "[njinabl e reserve
base" is defined by 43 CF. R § 3480.0-5(a)(23) as "that portion of the
coal reserve base which is comercially mnable, and includes all coal that
Wil be left, such as coal in pillars, fenders, and property barriers." Ve
have found no applicable lawor regul ation defining a coomercially mnabl e
coal reserve, but sone guidance is found in Instruction Menorandum (1N No.
86- 323, dated March 18, 1986. In that IMthe Acting Drector, BLM stated
that the Departnent w il consider coal reserves recoverabl e when they can
be mned froma technical standpoint. For underground mines, factors such
as the thickness of the coal seam the mining height, and the expected
percentage of coal to be recovered are considered. 9/ See Encl. 1 attached
to IMNo. 86-323, at 1-3 and 1-7. In IMNo. 86-496, dated May 30, 1986, at
page 1, the BLMDOrector notes "that recoverability is to be based on the
physi cal characteristics of the coal resource * * *. Recoverability shoul d
not be affected to an appreci abl e degree by the internal economcs of
individual |essees.” (IMNo. 86-496, at 1.) The Bureau al so advi ses that
the absence of transportation or a narket should not affect
"recoverability." See Encl. 1 attached to IMNo. 86-323, at 1-2.

9/ A one tine the Departnent considered coal "of minabl e thickness, by
itself or in conbination wth other seans, and of narketable quality, by
itself or after blending, and could be produced at a profit at current
narket prices if buyers were available" to be conmercially mnabl e.
Atlantic Rchfield G., 112 IBLA 115, 123-24 (1989). That definition was
changed after the 1982 anendnent of 43 CF. R Part 3480.
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Recoverabl e coal reserves are identified during the course of approval
of the mne plan submtted by the lessee. See 43 CF. R § 3482.2(a)(3).
In the absence of any nodification initiated by the authorized of ficer (43
CF R 8§ 3482.2(b)) or by the lessee (43 CF. R § 3482.2(c)), the
recoverabl e coal reserves wll be that coal identified in an approved nmine
plan as the coal that the operator intends to mne.

[2] Maxi numecononic recovery is achi eved when, considering "standard
industry operating practices, all profitable portions of a | eased Federal
coal deposit * * * [are] mned." 43 CF R 8§ 3480.0-5(a)(21). It is
determned by appl ying "standard i ndustry operating practices" to the coal
deposit wthout regard to the financial or contractual status of an
individual operator/lessee. The test is objective and is based on "what a
“prudent man’ woul d do when faced wth mining operation deci si ons which
affect profitability.” 47 Fed. Reg. 33168 (July 30, 1982); cf. Lhited
Sates v. Ghio Ql ., 240 F. 996, 1000 (D Wo. 1916) (objective standard
for determning whether a val uabl e mneral deposit exists). Thus,
achi evenent of naxi numecononic recovery depends on whet her the | eased coal
deposit is inherently profitable to mne, when considering the physical
nature of the deposit affecting the feasibility of mning, the costs of
produci ng, processing and transporting the coal, the quality, quantity, and
narketability of the coal, and the anticipated price at which the coal can
be sold. 10/

The general perfornance standards applicable to coal nining operations
provide in pertinent part that "[u]pon approval of a [mne plan] * * *, the
operator/| essee shal | conduct operations to achi eve MR [ naxi num econom c
recovery] of the Federal coal." 43 CF.R 8§ 3484.1(b)(1). Mxi num
econom c recovery is determned after taking into consideration the
geol ogi ¢ and ot her physical conditions found at the | eased | ands, and, |ike
recoverabl e coal, it is determned by BLMduring the process | eading to
approval of a mne plan. See 43 CF. R 8§ 3482.2(a)(2) and 3482.1(c).

The concept of a defined "logical mning unit" is closely tied to
naxi num econom c recovery determnations. This concept was nade a part of
the MA by section 5(b) of the FOAA 30 US C § 202a (1994). This
section authorizes the Secretary to approve the consolidation of coal
leases into a logical mning unit upon determning that naxi num econom c
recovery wll be served. Section 5(b) defines a logical mning unit as:

an area of land in which the coal resources can be devel oped in
an efficient, economcal, and orderly manner as a unit wth due

10/ This test nust be reasonabl e, however. Economc recovery i s not
intended to be used "to force any operator/|essee to produce coal at the
exact "break-even' point * * * [or] to force a conpany to mine Federal coal
at aloss or to mne Federal coal that cannot be sol d under existing narket
conditions." 47 Fed. Reg. 33168 (July 30, 1982).
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regard to conservation of coal reserves and other resources. A
logical mning unit may consi st of one or nore Federal

| easehol ds, and may include intervening or adjacent lands in
whi ch the Lhited Sates does not own the coal resources, but all
the lands in alogical mning unit nust be under the effective
control of a single operator, be able to be devel oped and
operated as a single operation and be conti guous.

See also 43 CF R 8§ 3480.0-5(a)(19). Wen it anended the MA to incl ude
logical mning units, Gongress intended to afford the Secretary and the

| essees greater flexibility in planning | ease devel opnent to afford naxi num
recovery of coal wth mninuminpact on the environnent. HR Rep. No.
681, 94th Gong., 2d Sess. 31 (1975), reprinted in 1976 US CCA N 1943,
1967. Uhder Departnental regul ations, BLMs authorized officer is granted
the authority to "approve, disapprove, or approve upon condition(s) LMJ
[logical mning unit] applications or nodifications thereto[,]" and to
"direct the establishnment of LMJUs in the interest of conservation of
recoverabl e coal reserves and other resources[.]" 43 CF. R § 3480.0-
6(d)(3). Inthe preanble to final rul enaking for coal exploration and
mning operation regul ations, the Departnent stated that it would "only
direct establishment of a LMJif it is absolutely necessary to insure MR
[ maxi num econom c recovery] of Federal coal bed(s)." 47 Fed. Reg. 33154,
33172 (July 30, 1982). The Departnent al so noted that the criteria for
requiring the formation of a logical mning unit woul d be established on a
case by case basis. 47 Fed. Reg. 33154, 33159 (July 30, 1982).

[3] Inportant to this case is the fact that, for any bl ock of coal,
t he maxi numeconomc recovery determnation is a necessary part of the
approval of a mine plan, and nust be nade before the actual coal mning
operations conmence. This is necessary because "no [mine plan] or
nodi fication thereto shall be approved which * * * is not found to achi eve
MER [ naxi num econonm c recovery] of the Federal coal within* * * [g]
Federal lease.” 43 CF. R 8 3482.2(a)(2). Practically speaking, the
initial responsibility for this determnation rests wth the operator.
Wien conducting a feasibility study and formulating a plan for mning a
lease or logical mning unit, the operator wll design a plan for the
orderly devel opnent and diligent extraction of the coal deposit, based upon
the proj ected size, shape, and configuration of the coal deposit, wth a
mne | ayout appropriate for a mning nethod sel ected by the operator. This
process necessarily includes consideration of the orderly sequence of
devel opnent and how naxi num economc recovery wll be achieved. |If
properly formulated, all of these considerations wll be reflected in the
formal mne plan (i.e., resource recovery and protection plan) tendered to
BLMfor approval. See 43 CF. R 8§ 3482.1(c)(7). The "determnation of
naxi num econonmic recovery shall be nade by the authorized of fi cer based on
reviewof the [mne plan]." 43 CF R § 3482.2(a)(2).

It can thus be seen that the process of formulating, submtting, and
gai ning approval of a mne plan defines nmaxi numeconomc recovery for a
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| eased coal deposit. The operator nust then mine the | eased Federal coal
in accordance wth the approved mne plan, and, by doing so, the operator
wll, by definition, achieve naxi rumeconomc recovery. Qonversely,

naxi num econom c recovery wWll not be achieved if the | eased coal is not
mned in accordance wth an approved mne plan (a violation of 43 CF. R §
3484.1(b)(1)).

[4] Maxi numecononmic recovery rarely renai ns unchanged t hr oughout the
life of amne. The sales price is often dictated by narket conditions
beyond the producer's control and can be vol atile. Uforeseen regul atory
restrictions nay be inposed at a later date. Unhanticipated faulting nay be
encount ered, the thickness of the coal seammay not be as projected, or the
proj ected recoverabl e percentage of the coal may be found to be overly
optimstic. It can thus be seen that a mine plan should not be and i s not
cast in concrete wth the operator being forever required to conform
unerringly wth the nmaxi numeconomc recovery established inits original
mne plan. The Departnent has specifically recognized this fact and
provided for nodification of the mne plan. 43 CF R § 3482.2. However,
as previously noted, the mne plan nust be designed to attai n naxi num
economc recovery. This requirenent applies tothe mne planinitially
approved and to any nodification of that plan. This fact is clearly set
out in43 CFR 8§ 3482 2(a)(2), which provides that "[n]o [mne plan] or
nodi fi-cation thereto shall be approved which * * * is not found to achi eve
naxi num econom c recovery of the Federal coal." (Ehasis added.)

If an operator or lessee wth an approved mne plan did not mne
(bypassed) a portion of a coal bed schedul ed to be mned under the approved
mne plan, the operator or |essee would no | onger be mning i n accordance
wth that plan. To avoid this violation of the regul ations and | ease
terns, the operator or |essee nust anend the mine plan and gai n approval of
the anended mine plan prior to actual ly bypassing the coal. This
requirenent is especially inportant when the proposed change in the nmine
pl an i nvol ves bypassi ng a bl ock of coal that had previously been incl uded
in the recoverabl e coal reserves. As noted previously, operating pursuant
toaproperly formulated mning plan wll achi eve naxi numeconomc
recovery.

The procedure for nodifying a mne plan can be instituted by the
authorized officer (43 CF. R § 3482.2(b)) or by the operator/|essee (43
CFR 8 3482.2(c)). Wen the proposed nodification of the approved mne
pl an cont enpl at es bypassi ng recoverable coal (it is not to be mned), the
operator or |essee nust justify the bypass. See 43 CF. R § 3482. 1( c)(7)

To do otherw se woul d be contrary to the requi rement that an operator or

| essee conduct underground coal mning operations "in accordance wth * * *
the approved [mne plan]." 43 CF. R § 3481.1(b); see UWah Power & Light
G., 118 IBLA 181, 199-200, 98 |.D 97, 107 (1991)

As a necessary part of the docunents in support of a proposed nodified
mne plan submtted to BLMfor approval, the operator shoul d set out
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the change in circunstances triggering a change i n the naxi num econom c
recovery, such as safety requirenents, unanticipated physical occurrences,
or unforeseen economc events that render an attenpt to mne all or a
portion of the recoverabl e coal uneconomc. In the course of its approval
determnation, the authorized officer wll decide whether naxi numeconom c
recovery wll be achieved if the coal is mned in accordance wth the
nodified mne plan. 43 CF. R § 3482 2(c)(2). Based on the docunents
describing and setting out justification for the proposed nodification, the
aut hori zed of ficer nay approve, set conditions for approval, or di sapprove
the nodified mne plan. It would be incorrect for the Departnent to reject
a proposed nodi fied mne plan wthout cause, and, if we found a deci sion
rejecting a nodified mne plan or the conditions for approval of that plan
arbitrary, we woul d have no reservations about reversing that decision.
See, e.g., Pogo Producing ., 138 IBLA 142 (1997); Ak Land (0., 132 IBLA
235 (1995); Peabody Goal (o., 79 IBLA 58 (1984). However, once its mne
plan is approved the operator should not deviate fromthe mne plan w thout
fornal |y submtting a plan nodification to BLM

Gyprus contends that it has never submtted a mne plan and thus there
can be no requirenent to submt a nodification of that plan. It states
that the only mne plan in effect for the Shoshone No. 1 nmine was Sate
permt No. 477-T2, and BLMhas no jurisdiction over that permt. (SR at
18.) GCyprus is mstaken.

(perations under a Federal coal |ease nust be conducted pursuant to an
approved mine plan. "Before conducting any Federal coal devel opnent or
mni ng operations on Federal |eases or |icenses, the operator/lessee shal |
submt and obtain approval of a [mne plan].” 43 CF R § 3482.1(b). A
mne plan for renoval of coal fromthe |and subject to Federal coal |ease
W 0150169 was initially approved by the Deputy Assistant Secretary for
Energy and Mnerals, US Departnent of the Interior, on July 22, 1983.
After Gyprus purchased the Shoshone No. 1 mine in 1987, it applied for
reneval of State permt No. 477-T2, which had been issued for operations at
the Shoshone No. 1 mine. A detailed mne plan was submtted as a part of
Gyprus' renewal application. This mne plan, which provided for sequential
recovery of the coal, including the bypassed Federal coal in the 6L Panel,
11/ was recei ved by BLMon February 11, 1988, revi ewed, and approved by BLM
on July 19, 1988. 12/ See 30 CF.R 88 740.4(d)(4) and 950.20 ("Article
V'); Response to Gyprus’ SR (BLM Response) at 2.

The Woning Departnent of Environnental Quality renewed Sate pernmit
No. 477-T2, effectively issuing a surface mning permt pursuant to a

11/ See "Mne Han and Schedul e Srike Devel opnent for Longwal |," Hate
M 14.

12/ In the July 19, 1988, letter to the Gfice of Surface Mning

Recl anati on and Enforcenent (C8V), the Dstrict Manager, Rawins DO strict,
Wonming, BLM stated: "[Gyprus'] Mne Permt Renewal Application has been
reviewed for Resource Recovery and Protection.” (Ex. B attached to BLM
Response. )
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cooperative agreenent between the Sate of Woning and G8M 13/ The 8V
then termnated its permt No. W-038 by nenorandumdated Qctober 31, 1988.
The conditions for approval of the mine plan were appended as Attachnent A
to the Gctober 31, 1988, nenorandumtermnating the CBMpermt. In
pertinent part, Attachnent A provides: (1) the "lessee/ operator shall
conply wth the terns and conditions of * * * the approved mne pl an"
(Attachnent A to MenorandumfromProject Leader, CGBM to Chief, Federal
Prograns Dvision, GBM at 1); and (2) the "mning plan approval * * *
shall remain in effect until superseded, cancelled, or wthdrawn." 1d. at
2. Oh Novenber 1, 1988, the Chief, Federal Lands Branch, C8V] sent a
letter to Gyprus, and encl osed a copy of its Qctober 1988 nenorandum and
attached conditions. He explained that "[nmining operations on Federal

| ease * * * W0150169 nust be conducted i n accordance wth the approved
mning plan * * * as well as Sate permt." The approved nmine plan was in
effect in April 1989, when Gyprus decided to cut the 6L Panel short and
bypass the coal .

Wien Gyprus altered its mning operations and bypassed the 6L Panel
Federal coal, it neither sought nodification of its approved nmine plan nor
present ed evi dence that the recoverabl e coal reserves established inits
approved mine plan were not inherently profitable to mine at the tine of
bypass. The recoverabl e coal reserves identified in its approved mne plan
clearly included the bypassed Federal coal in the 6L Panel. If Gyprus had
found recovery of the remai ning Federal coal in the 6L Panel no | onger
consistent wth the principle of nmaxi numeconomc recovery, it was both
entitled and obligated, under 43 CF. R 8§ 3482.2(c)(2), to submt and seek
approval of its nodified mne plan. Approval of the nodified pl an woul d
alter the previously established definition of naxi numeconomc recovery
for the coal in Gprus' |ease. However, Gyprus did not submt a nodified
mne plan prior to bypassing the renai ning Federal coal in the 6L Panel,
and thus did not avail itself of the proper regul atory procedure. Thus,
the Dstrict Manager's Decenber 1989 concl usion that Gyprus' failure to
obtain prior approval for bypassing the Federal coal in the 6L Panel
violated Departnental regul ations was correct. GCyprus had failed to
achi eve naxi numeconomc recovery, a violation of 43 CF.R 8§ 3484.1(b)(1).
14/

13/ The State of Womng and CBMentered into a revi sed cooperative
agreenent effective Jan. 15, 1987. See 51 Fed. Reg. 45082 (Dec. 16, 1986).
Lhder this agreenent, the VWom ng [bpartrrent of Environnental Quality
assuned prinary responsibility for regulating surface coal mning
operations (including the surface inpacts of underground operations) on
Federal lands in Wonmng under the Surface Mning Gontrol and Recl anation
Act of 1977, as anended, 30 US C 88 1201-1328 (1994). See 30 CF.R 8§
950.20. However, ver, GaMicould not del egate the Secretary's authority under
section 7(c) of M_A as anended, 30 US C § 207(c) (1994), to approve a
mne plan (see 43 CF. R § 3482.1(b)) for Federal lands. See 30 USC 8§
1273(c) (1994); 30 CF.R 88 740.4 and 745.13; Natural Resources Def ense
Qouncil, Inc. v. CGBM 94 IBLA 269, 275-76, 93 |.D 417, 421 (1986).
14/ Q/prus argues that it cannot be charged wth a failure to achi eve
naxi num econom ¢ recovery because BLM"nade no * * * factual deternmnation
based upon the MER [ naxi numeconomc recovery] criteria * * * wth respect
to the subject conduct of operations by [Gyprus].” (SRat 49.) It thus
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Gyprus chal | enges the conclusions in the Dstrict Manager's Decenber
1989 Decision that Gyprus was required by 43 CF. R 8§ 3482.1(c)(7) to
obtain prior BLMapproval for any deviation froman approved mne pl an, and
that when Gyprus bypassed the 6L Panel coal wthout prior approval it
violated that regul ation. Wen seeking approval of a mine plan, an
operator or |essee nust submt an expl anati on of how naxi numeconom c
recovery of the Federal coal will be achieved. "If a coal bed, or a
portion thereof, is not to be mned or is rendered unmneabl e by the
operator/l essee, the operator/lessee shall submt appropriate justification
to the authorized officer for approval . 43 CF.R § 3482.1(c)(7)
(enphasi s added) .

Gyprus contends that 43 CF.R § 3482.1(c)(7) is applicable only to
t he submi ssion and approval of a initial mne plan, and does not apply to
subsequent mining operations. (SR at 34.) Gyprus overlooks the intent of
43 CF.R § 3482.1(b) and (c) and the requirenent at 43 CF. R §
3482.2(c)(2) that when an operator intends to deviate fromthe approved
mne plan it nust submt "a witten statenent of the proposed change and
its justification to the authorized officer." 15/ After reviewng the
request for approval of the nodification the authorized officer can
approve, set conditions for approval, or disapprove the nodification. See
id. The operator or |essee s explanation of how naxi numeconom c recovery
w | be achieved, including the required justification when a coal deposit
(or part of it) wll not be mned or be rendered unnineabl e by operations,
is an essential elenent of a mne plan. It is no less essentia when
consi dering nodi fication of an approved pl an.

Notw t hstandi ng the fact that by bypassing the Federal coal renaining
inthe 6L Panel wthout nodifying its approved mne plan in accordance wth
est abl i shed procedure, Gyprus failed to mne all recoverabl e coal reserves,
Gyprus contends that "naxi numeconomc recovery has been and i s continui ng
to be achieved for the W0150169 reserves.” (SCRat 51.) The basis for
its argunent is that overall coal recovery was greater than it woul d have

fn. 14 (conti nued)

clains that BLMs charge is based sol ely on Gyprus havi ng bypassed the coal
wthout prior approval. Seeid. at 50. Gyprus is mstaken. Wen
approving the mne plan BLMexanmined the plan and was satisfied that if the
coal was mned in the manner set out in the mne plan the nmaxi num econom c
recovery requirenent woul d be satisfied See 43 CF R 8§ 3482.2(a)(2).

The Bureau' s conclusion that Gyprus failed to achi eve naxi num econom c
recovery is based not on Gyprus’ failure to obtain prior approval for its
deviation fromthe mne plan, but upon Gyprus' deviation fromthe approved
mne pl an.

15/ According to BLM at the tine of its August 1989 inspection Dahl and
ot her Gyprus enpl oyees stated that Gyprus had "forgotten” to send a

nodi fied plan for approval. (Ex. Hattached to BLMResponse at 3.) The
Dstrict Manager's Decenber 1989 Decision did not restate the charge
levelled in the August 1989 BLMIletter that Gyprus had violated 43 CF.R §
3482.2(c)(2) when it failed to obtain BLMs prior approval for its
deviation fromthe approved nmine plan. Gyprus had responded to this charge
by submtting a nodi fied mne plan on Aug. 28, 1989.
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been if it had not bypassed the 6L Panel because the bypass permtted
continued operation at the mne, and the alternative was to cl ose and
abandon it. See SCRat 45-46. By contrast, BLMstates that mning the 6L
Panel coal was still consistent wth naxi nrumeconomc recovery when Gyprus
el ected to bypass that coal. See BLMResponse at 25.

The statenents of physical and economc conditions |eading to the
deci sion to bypass the 6L Panel coal, as expressed in the affidavits Gyprus
has submtted in support of its SOR can best be described as supporting
the concl usion that the deci sion was a prudent busi ness decision to
nai ntain the rate of production necessary to neet Gyprus' contractual
coomtnents wth NPSGQ In April 1989, Gyprus was faced with the dil emma
that it could not neet those contractual requirenents wth coal produced at

the mine and conti nue devel opnent of the gateroads for the 6L Panel. It
chose to neet the contractual requirenents wth mne production. This fact
is best said at page 8 of Dahl's affidavit: "Qonsiderable di scussion was

hel d as to the advisability of continui ng devel opnent [of the 6L Panel ]
beyond the point at which it was termnated, but inthe final analysis, it
was felt that the risk of losing the NPS30 contract was too great. "
(Attachnent | to S(R)

Dahl al so points to other conditions contributing to the 6L gat eway
not bei ng conpl eted before the 5L Panel was mined out. The equi prnent
Gyprus acquired when it purchased the mine was found to be in disrepair and
Gyprus was forced to purchase new equi pnent and there were del ays in the
delivery of that equi pnrent. He notes the nmanpower shortages and a 3-week
del ay caused by a January 1989 roof fall in the 5L Panel tail gate,
resulting in aloss of mnable coal in that panel, and a 2-week del ay
caused by a roof fall inthe nain mne entry. See, e.g., Attachnent | to
SRat 3, 4. Dahl indicates that these probl ens del ayed Gyprus' efforts to
conpl et e devel opnent of the 6L Panel gateroad when the 5L Panel was nined
out. See also Ex. Hattached to BLM Response at 3. However, Dahl does not
explain how any or all of these circunstances rendered the bypassed coal in
the 6L Panel uneconomc. 16/ None of the evidence offered by Gyprus
suggests that it woul d not have been possible to profitably mne the
bypassed Federal coal in the 6L Panel if the gateways had been fully
conpl eted to their full length. 17/ It elected to open the |ongwal | face
at the end of the

16/ In its Decenber 1989 Decision, BLMasserted that Gyprus coul d have
hired nore mners and acquired nore equi prent to fulfill the NPS3O
contract. Ve recognize the difficulty actually experienced hiring suitable
personnel and the need to optimze equi pnent utilization. Ve accept that

t here woul d have been sone del ay in the devel opnent of the 6L Panel, but

al so believe that a nore aggressive startup programwoul d have naterial ly
shortened that delay. VW& are satisfied that the del ays experienced did not
change t he nmaxi numeconomc recovery of the | eased coal, as that termis
used in the regul ati ons.

17/ Gyprus also refers to various Sate cases involving private mneral

| eases contai ning an express or inplied covenant requiring diligent
production of a cormercial ore deposit. See Mitro Mnerals Gorp. v. Shoni
Uanium Grp., 386 P.2d 938, 939 (Wo. 1963); ol orado Fuel & Iron G. .
Pryon, 57 P. 51, 54 (@lo. 1898); 58 CJ.S Mnes & Mnerals § 183
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gateroads as they existed on April 17, 1989, |eaving the 224,870 tons of
Federal coal in the undevel oped portion of that panel.

Gyprus does not contend that the coal in the 6L Panel was physically
different than the coal it mned before and after the decision to bypass.
That coal was the same as the coal in the mned portion of the 6L Panel and
the coal in the 7L and 8L Panel s.

Fromthe statenents in the affidavits attached to Gprus' SR it
woul d appear that Gyprus' ultinate decision to bypass that coal in the 6L
Panel was the result of two earlier decisions and one nade when it deci ded
to bypass that coal. HFrst, when it was selling coal at the spot price, it
chose not to | eave sufficient inventory to supply a producer during the
period it woul d be conpl eting the gateroads for the 6L Panel and novi ng the
canopy and longwal | miner to that panel. Second, when it entered into the
N PSOO contact it accepted the obligation to deliver coal at a
contractual |y determined rate, even though it mght not be able to do so
during the startup period. Lastly, it elected to neet its contractual
coomtnents wth coal fromthe Shoshone No. 1 mine rather than purchasing
coal on the open narket while conpl eting the 6L gateroad devel opnent. As
Dahl said, Gyprus' decision "was caused by the need to fulfill contractual
obligations.” (Atachnent | to S(Rat 2-3.) Ve recognize that the
anticipated production shortfall Gyprus faced in April 1989 was signifi cant
interns of the potential effect on the profitability of Gyprus' business
venture. However, this problemis a direct result of the contract
negotiated wth NPSQO and not as a result of an unforeseen physi cal
occurrence or economc conditions beyond Gyprus' control.

Gyprus has failed to establish that naxi numeconomc recovery of the
Woning 0150169 reserves justified bypassi ng the recoverabl e coal reserves
inthe 6L Panel. The decision to bypass the coal was not nade because sone
physi cal or overall economc condition rendered the mining of that coal
uneconomc. The coal was bypassed to maintain the rate of recovery
necessary to neet contractual commtnents to athird party. Ve find no
evi dence that, applying the factors set forth in 43 CF. R § 3480.0-
5(a)(21), it would have been unprofitable to mine that coal. The inability
to deliver sufficient coal to NPSOQOto neet Gyprus' contractual
coomtnents to that conpany did not render the bypassed coal reserves
unprofitable to mne. 18/

fn. 17 (conti nued)

(1948). Those cases have no direct relevance in the context of Federal
coal |easing.

18/ In its Decenber 1989 Decision, BLMindicates that Gyprus was to bl ane
for having to nake the bypass decision in April 1989 because it coul d have
negotiated a contract wth NPSQOinposing | ess stringent delivery
requirenents. Ve find nothing to suggest that NPSQOwas wlling to enter
into a contract wth other delivery requirenents. n the other hand, we
cannot say that Gyprus woul d have been required to nake a bypass deci sion
if it had properly coordinated its contractual and startup conmitnents.
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There is no evidence that, if devel oped, the reserves renaining in the 6L
Panel coul d not have been mined at a profit. Accordingly, the bypassed
coal was a profitable portion of the | eased Federal coal deposit, wthin
the neaning of 43 CF. R § 3480.0-5(a)(21), when Gyprus el ected to bypass
that coal .

Thus, we conclude that Gyprus has failed to establish any change in
ci rcunst ances whi ch rendered the remai ning Federal coal in the 6L Panel
unprofitable to mne, thus justifying a change in the naxi numeconom c
recovery established in that plan. Accordingly, we hold that Gyprus'
deci sion to bypass the coal failed to achi eve naxi numeconomc recovery
and, thus, violated 43 CF. R § 3484.1(b)(1).

Accepting Gyprus' argunent that bypassing that coal allowed it to
continue to operate the Shoshone No. 1 mine and recover nore coal than it
woul d have if Gyprus had | ost the N PSQO contract and cl osed the nine does
nothing to alter the fact that the mne plan formul ated by Gyprus and
submtted to BLMfor approval called for mning the full Iength of the 6L
Panel , and Gyprus renains obligated to mne it. |If Gyprus had | ost the
N PSCO contract and cl osed the mne, the coal remaining in that mne
(includi ng the bypassed coal) woul d be available for mning at a future
date. n the other hand, if Gyprus' actions pernanently rendered coal
previousl y deened recoverabl e unrecoverabl e, any benefits the Lhited Sates
could have realized fromits production are lost forever. This is the
reason BLMis seeking royal ties as conpensation for the bypassed coal . It
nay wel | have been a prudent business decision to curtail devel opnent of
the 6L Panel. However, one of the reasonably foreseeabl e consequences
flowng fromthat decisionis the |oss that the decision inflicts upon the
| essor, and the concomtant obligation to nake the | essor whol e for the
coal which coul d have ot herw se been recovered. See Uah Power & Light
., supra, at 202, 98 |.D at 109.

Gyprus contends that the Federal Governnent, as | essor, was not harned
by its decision to bypass the Federal coal in the 6L Panel because Gyprus'
Federal coal |ease did not inpose an obligation to mne the coal wthin the
| eased |ands. 19/ V& do not hold this belief. The |ease did not have to
i npose a strict requirenent to mne the bypassed coal. The 6L Panel coal
was identified and deened economcal |y recoverable in the mne plan Gyprus

19/ Gyprus also argues that to hold it to a strict standard of liability
for bypassing the Federal coal in the 6L Panel violates its rights under
the Hfth Avendnent to the US Qonstitution, presunably because it
constitutes a taking of private property wthout due process of law See
SRat 18 Frst, we do not viewthe result in this Decision as inposing
strict liability. Second, Gyprus' right to procedural due process is
satisfied by appeal to the Board. See 43 CF. R § 4.21(a); see al so
Galifornia Portland Genent Go., 40 IBLA 339, 347 (1979), rev'd on other
grounds, Rosebud Ghal Sales . v. Andrus, No. C79-160B (D Wo. June 10,
1980), aff'd, 667 F.2d 949 (10th dr. 1982).
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formul ated and fornal |y submtted for BLMapproval. That sane mne pl an
provided for the orderly and systematic renoval of the coal for the entire
length of the 6L Panel during the course of Gyprus' nining operations.
This was a critical factor in BLMs approval of Gyprus' mine plan. In
fact, if the bypassed 6L Panel coal had not been included, Gyprus woul d
have been required to justify its exclusion. Wen Gyprus unilaterally
deci ded to bypass a portion of the 6L Panel and then actual |y bypassed it,
Gyprus' actions caused injury tothe Lhited Sates. Ve wll, therefore,
address the formof action and conpensation contenpl ated by the MA

[5] Section 7(a) of MA as anended, 30 US C 8§ 207(a) (1994),
provi des for paynent of royalties for "coal recovered by underground m ning
operations.” The concomtant regulation, 43 CF. R § 3473.3-2(a)(2),
requi res paynent of a production royalty on the val ue of coal "renoved from
an underground mne." Section 6 of | ease Woning 0150169 has | anguage to
simlar effect. Nothing inthe statutes, regul ations, or |ease terns
permts or calls for conpensation in the formof a royalty based on the
val ue of the unmned coal bypassed during the course of mning, even though
the coal may have been bypassed in viol ati on of Departnental regul ation and
permanent|y | ost.

In Gordero Mning ., 121 IBLA 314, 319 (1991), we considered a
| essee' s responsibility for its unauthorized bypass of Federal coal and
concl uded that BLM | acks authority under MA and its inpl enenting
regul ations to seek conpensatory royalty. Qordero, the | essee, had
bypassed coal when it failed to reach an agreenent wth the hol der of a
preexisting oil and gas |ease to facilitate renoval of a bl ock of coal that
woul d otherw se be | eft unmned to protect an existing well. Qordero
sought BLMs approval of a nodified mne plan before bypassing the coal,
but bypassed the coal before BLMresponded. The Bureau subsequent|y sought
conpensatory royalties for the bypassed coal. The Board hel d that BLM has
no statutory or regul atory authority to charge conpensatory royalty for the
coal that woul d have been recovered but for the bypass, even though the
bypass was a clear violation of the regulations and | ease terns. 20/ Qur
hol ding in Gordero was correct. See also Pacifi Gorp, 132 I BLA 98, 101
(1995).

The nost obvi ous course of action when coal is bypassed wthout BLM
approval is found at 43 CF. R § 3486.3(a) and (b), which authorizes BLMto
i ssue a notice of nonconpliance, requiring action to correct the violation.

In its Decenber 1989 Decision notifying Gyprus of the instance of

nonconpl i ance, BLM coul d have required Gyprus to mne the bypassed coal .
In the event of the failure to conply with the notice, BLMcoul d order the
cessation of mning operations or take action to cancel the | ease and seek
forfeiture of the | ease bond. 1d. The Bureau could al so ask the Justice
Departnent to institute an action in Federal court on behal f of

20/ Qordero relies on Wah Power & Light @., supra, which held that BLM
does not have the authority to assess a royalty for a lessee's failure to
obtain BLMapproval of a mne plan nodification prior to tenporarily
bypassing Federal coal. Seeid. at 200, 202, 98 |.D at 107, 109.
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the Whited Sates for waste, seeking recovery of all danages suffered as a
result of the bypass. 21/ The Lhi t ed Sates, like any private lessor, is
entitled to pursue such an action at common law 22/ Aternativel Y, BLM
has the authority to increase the bond on the | ease subject to the nining
plan or, when the | ease is next readjusted, BLMcan add a stipul ation to
the | ease providing that, if the coal in the 6L Panel bypassed by Gyprus is
not mned, Gprus wll owe royalties on that coal. Wah Power & Light .,
supra, at 202-03, 98 |.D at 1009.

Accordingly, we affirmthe O strict Manager's Decenber 1989 Deci sion
to the extent that it held that Gyprus had viol ated Departnent al
regul ations by failing to obtain BLMs approval prior to deviating fromits
approved mne pl an by bypassing the 224,870 tons of Federal coal in the 6L
Panel and by failing to achi eve maxi numeconomc recovery; we reverse that
Decision to the extent that it found the assessnent of conpensatory royalty
for the bypassed coal permssible.

The final Gyprus chal lenge we wll consider is Gyprus' contention that
the Dstrict Manager erred in his Decenber 1989 Decision when he concl uded
that Gyprus violated 43 CF. R 8§ 3481.1(d) when it failed to notify BLM
that it planned to deviate fromthe approved mne plan by bypassing the
coal inthe 6L Panel. This regulation provides in relevant part that

[t]he operator/|essee shall immediately report to the authorized
of ficer any conditions or accidents causing severe injury or |oss
of life that could affect mning operations conducted under the
[mne plan] or threaten significant | oss of recoverabl e coal

reserves or damage to the mne, the lands, or other resources * *
*

Gyprus interprets this language as |limted to a condition or an acci dent
whi ch causes "severe injury or loss of life."

The Bureau states that it has long interpreted 43 CF. R § 3481. 1(d)
to enconpass "conditions or accidents which * * * cause severe injury or
loss of life* * * [or] cause or threaten significant |oss of recoverable
reserves." (Ex. E attached to BLMResponse at 1-2 (enphasis added).) The
Bureau contends that this interpretation

21/ Inviewof this conclusion, we find no need to resol ve the question of
whet her Gyprus also violated 43 CF. R 88 3481.1(c) and 3484.1(b)(4) by
committing waste and express no opi nion on whether a court mght find that
Gyprus committed actionabl e waste.

22/ Action agai nst Gyprus may proceed on the basis of section 26(a) of the
coal |ease, which nakes the |essee "liable to the Lhited Sates for any
danage suf f ered by the Lhited Sates in any way arising fromor connected
wth the | essee's activities and operations under this lease.” The Bureau
reports that the owner of the bypassed private coal in the 6L Panel has
recovered damages for the wasting of that coal. The Lhited Sates woul d be
entitled to nothing | ess.
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is supported by | anguage i n proposed rul enaki ng i n whi ch BLM sought to
amend 43 CF. R § 3481.1(d) torequire the operator/lessee to report "any
conditions or accidents causing severe injury or loss of life that coul d
af fect operations conducted under the mine plan, or threatening significant
loss of coal." 56 Fed. Reg. 32038 (July 12, 1991). 23/ There is no
suggestion that BLMintended to alter the neani ng of the existing

regul ation. See 56 Fed. Reg. at 32011.

W find nothing in 43 CF. R § 3481.1(d) to suggest an intent to have
that regulation require an operator/|lessee to report only "conditions * * *
causing severe injury or loss of life." Rather, the reference to "causi ng
severe injury or loss of life" clearly qualifies the word "accidents,” thus
avoi ding a requirenent that mnor accidents be reported. It does not
qualify the word "conditions.” The word "conditions" and the subsequent
phrase "acci dents causing severe injury or loss of life" are both qualified
by the succeedi ng phrase "that could * * * threaten significant |oss of
recoverabl e coal reserves.” Had that phrase and the previous phrase
referring to "causing severe injury or loss of life" both been intended to
qualify the word "conditions,” they woul d have been joi ned by the word
"and." They were not. 24/

However, we find another problemwth BLMs citation of this
regul ation. The regul atory exanpl es of circunstances triggering the
notification requirenent describe accidents or conditions such as "fires,
bunps, squeezes, highwal | caving, |andslides, inundation of mne wth
water, and gas outbursts.” 43 CF.R 8§ 3481.1(d). Thereis little
guestion that the decision to bypass a portion of the 6L Panel coal was no
accident. (onsidering the naned circunstances triggering the requirenent
toreport, we find it difficult to classify a corporate decision to
foreshorten devel opnent of the 6L Panel in order to naintain production as
a"condition." |If the bypass decision was not an accident and not a
condition, the regulation is not applicable. The portion of the Decision
finding Gprus' failure to report its bypass of the coal in the 6L Panel a
violation of 43 CF.R § 3481.1(d) is reversed.

Inits Decenber 1989 Decision, BLMconsidered the Federal coal in the
6L Panel "irretrievably |ost" when Gyprus bypassed it. (Decision at 3.)
Inits August 16, 1989, Decision, BLMdirected Gyprus to submt a nodified
mne plan for BLMapproval . Accepting Gyprus' statenents that the
extraction of coal froma newmne (which it refers to as the Shoshone No.
2

23/ The proposed regul ati ons were w thdrawn on June 30, 1993. 58 Fed.
Reg. 56535 (Cct. 25, 1983).

24/ V¢ also note that the i nmedi ate predecessor of 43 CF. R § 3481. 1(d)
required an operator to report "accidents threateni ng danmage to the mne,
the lands or other resources.” 30 CF. R 8§ 211.4(f); 41 Fed. Reg. 20264
(Myy 17, 1976). The regulation was not limted to accidents causi ng severe
injury or loss of life. The "severe injury or loss of life" | anguage was
subsequent | y added with no suggestion in the preanble to either the
proposed or final rulenaking that it was intended to nake the regul ati on
applicable only to severe injury or loss of life. See 47 Fed. Reg. 33154
(July 30, 1982); 46 Fed. Reg. 61424 (Dec. 16, 1981).
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mne) nay be possible (SR Ex. F), we deemit appropriate to set aside the
Decenber 1989 Decision on appeal to the extent that it finds all of the
coal inthe 6L Panel irretrievably | ost.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part, reversed in part, set aside in part, and
the case file is renmanded to BLM

RW Milen
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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